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(b) Solicitations containing one or
more items subject to statutory cost
limitations shall state (1) the applica-
ble cost limitation for each affected
item in a separate schedule; (2) that an
offer which does not contain sepa-
rately-priced schedules will not be con-
sidered; and (3) that offers must con-
tain a certification that the price on
each schedule includes an approximate
apportionment of all estimated direct
costs, allocable indirect costs, and
profit.

(c) The Government shall reject an
offer if its prices exceed applicable
statutory limitations, unless laws or
agency procedures provide pertinent
exemptions. However, if it is in the
Government’s interest, the contracting
officer may include a provision in the
solicitation which permits the award of
separate contracts for individual items
whose prices are within or not subject
to applicable statutory limitations.

(d) The Government shall also reject
an offer if its prices are within statu-
tory limitations only because it is ma-
terially unbalanced. An offer is unbal-
anced if its prices are significantly less
than cost for some work, and over-
stated for other work.

[48 FR 42356, Sept. 19, 1983, as amended at 50
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

36.206 Liquidated damages.
The contracting officer shall evalu-

ate the need for liquidated damages in
a construction contract in accordance
with 11.502 and agency regulations.

[48 FR 42356, Sept. 19, 1983, as amended at 60
FR 48249, Sept. 18, 1995]

36.207 Pricing fixed-price construction
contracts.

(a) Generally, firm-fixed-price con-
tracts shall be used to acquire con-
struction. They may be priced (1) on a
lump-sum basis (when a lump sum is
paid for the total work or defined parts
of the work), (2) on a unit-price basis
(when a unit price is paid for a speci-
fied quantity of work units), or (3)
using a combination of the two meth-
ods.

(b) Lump-sum pricing shall be used in
preference to unit pricing except
when—

(1) Large quantities of work such as
grading, paving, building outside utili-
ties, or site preparation are involved;

(2) Quantities of work, such as exca-
vation, cannot be estimated with suffi-
cient confidence to permit a lump-sum
offer without a substantial contin-
gency;

(3) Estimated quantities of work re-
quired may change significantly during
construction; or

(4) Offerors would have to expend un-
usual effort to develop adequate esti-
mates.

(c) Fixed-price contracts with eco-
nomic price adjustment may be used if
such a provision is customary in con-
tracts for the type of work being ac-
quired, or when omission of an adjust-
ment provision would preclude a sig-
nificant number of firms from submit-
ting offers or would result in offerors
including unwarranted contingencies
in proposed prices.

36.208 Concurrent performance of
firm-fixed-price and other types of
construction contracts.

In view of potential labor and admin-
istrative problems, cost-plus-fixed-fee,
price-incentive, or other types of con-
tracts with cost variation or cost ad-
justment features shall not be per-
mitted concurrently, at the same work
site, with firm-fixed-price, lump sum,
or unit price contracts except with the
prior approval of the head of the con-
tracting activity.

36.209 Construction contracts with ar-
chitect-engineer firms.

No contract for the construction of a
project shall be awarded to the firm
that designed the project or its subsidi-
aries or affiliates, except with the ap-
proval of the head of the agency or au-
thorized representative.

36.210 Inspection of site and examina-
tion of data.

The contracting officer should make
appropriate arrangements for prospec-
tive offerors to inspect the work site
and to have the opportunity to exam-
ine data available to the Government
which may provide information con-
cerning the performance of the work,
such as boring samples, original boring
logs, and records and plans of previous
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construction. The data should be as-
sembled in one place and made avail-
able for examination. The solicitation
should notify offerors of the time and
place for the site inspection and data
examination. If it is not feasible for
offerors to inspect the site or examine
the data on their own, the solicitation
should also designate an individual
who will show the site or data to the
offerors. Significant site information
and the data should be made available
to all offerors in the same manner, in-
cluding information regarding any util-
ities to be furnished during construc-
tion. A record should be kept of the
identity and affiliation of all offerors’
representatives who inspect the site or
examine the data.

36.211 Distribution of advance notices
and solicitations.

Advance notices and solicitations
should be distributed to reach as many
prospective offerors as practicable.
Contracting officers may send notices
and solicitations to organizations that
maintain, without charge to the public,
display rooms for the benefit of pro-
spective offerors, subcontractors, and
material suppliers. If requested by such
organizations, this may be done for all
or a stated class of construction
projects on an annual or semiannual
basis. Contracting officers may deter-
mine the geographical extent of dis-
tribution of advance notices and solici-
tations on a case-by-case basis.

36.212 Preconstruction orientation.
(a) The contracting officer will in-

form the successful offeror of signifi-
cant matters of interest, including—(1)
statutory matters such as labor stand-
ards (subpart 22.4), and subcontracting
plan requirements (subpart 19.7); and
(2) other matters of significant inter-
est, including who has authority to de-
cide matters such as contractual, ad-
ministrative (e.g., security, safety, and
fire and environmental protection), and
construction responsibilities.

(b) As appropriate, the contracting
officer may issue an explanatory letter
or conduct a preconstruction con-
ference.

(c) If a preconstruction conference is
to be held, the contracting officer
shall—

(1) Conduct the conference prior to
the start of construction at the work
site;

(2) Notify the successful offeror of
the date, time, and location of the con-
ference (see 36.522); and

(3) Inform the successful offeror of
the proposed agenda and any need for
attendance by subcontractors.

[59 FR 67049, Dec. 28, 1994]

Subpart 36.3—Special Aspects of
Sealed Bidding in Construc-
tion Contracting

36.301 General.
Contracting officers shall follow the

procedures for sealed bidding in part 14,
as modified and supplemented by the
requirements in this subpart.

[48 FR 42356, Sept. 19, 1983, as amended at 50
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

36.302 Presolicitation notices.
(a) Unless the requirement is waived

by the head of the contracting activity
or a designee, the contracting officer
shall send presolicitation notices to
prospective bidders on any construc-
tion requirement when the proposed
contract is expected to equal or exceed
$100,000. Presolicitation notices may
also be used when the proposed con-
tract is expected to be less than
$100,000. These notices shall be issued
sufficiently in advance of the invita-
tion for bids to stimulate the interest
of the greatest number of prospective
bidders.

(b) Presolicitation notices shall—
(1) Describe the proposed work in suf-

ficient detail to disclose the nature and
volume of work (in terms of physical
characteristics and estimated price
range)(see 36.204);

(2) State the location of the work;
(3) Include tentative dates for issuing

invitations, opening bids, and complet-
ing contract performance;

(4) State where plans will be avail-
able for inspection without charge;

(5) Specify a date by which requests
for the invitation for bids should be
submitted;

(6) Notify recipients that if they do
not submit a bid they should advise the
issuing office as to whether they want
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